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Sessions case No. 181 of 2016 
 

 

  

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
SESSIONS CASE NO.         :-     181 of 2016 

 
(Under Section 436/34 of the 
Indian Penal Code arising out of 
CR Case No. 484 of 2015 
Committed by the learned Addl. 
Chief Judicial Magistrate, 
Sonitpur, Tezpur. 
 

Present      :- Sri Ashok Kr. Borah,   
Sessions Judge,  
Sonitpur,Tezpur 
 

Prosecutor  :- State of Assam 
 

         -VS- 
 

Accused 
 

:- 1. Md. Ishab Ali 
S/o Late Siraj Ali 
Vill- Gotlong, Bhitorsuti 
P.S.- Tezpur 
Dist. Sonitpur (Assam) 

2. Md. Saidul Hussain 
S/o Late Kitab Ali 
Vill- Gotlong, Bhitorsuti 
P.S.- Tezpur 
Dist. Sonitpur (Assam) 

3. Md. Abdul Hussain 
S/o Late Usman Ali 
Vill- Gotlong, Bhitorsuti 
P.S.- Tezpur 
Dist. Sonitpur (Assam) 

4. Md. Abed Ali 
S/o Late Faizuddin Seikh 
Vill- Gotlong, Bhitorsuti 
P.S.- Tezpur 
Dist. Sonitpur (Assam) 

5. Msstt Farida Begum 
W/o Md. Isab Ali 
Vill- Gotlong, Bhitorsuti 
P.S.- Tezpur 
Dist. Sonitpur (Assam) and   

6. Msstt Monowara  
Begum 

W/o Md. Abed Ali 
Vill- Gotlong, Bhitorsuti 
P.S.- Tezpur  
Dist. Sonitpur (Assam).  
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Date of framing Charge :- 18/08/2016 
 

Date of Recording Evidence :- 23/02/2017,   13/06/2017 
12/04/2017,   06/11/2017 
17/01/2017 & 06/02/2018.  
 

Date of examination of accused u/s 
313 Cr.P.C 

:- 04/04/2018 
 
 

Date of Argument :- 27/04/2018  
 

Date of Judgment :- 04/05/2018 
  

Counsel for the  Prosecution :- Mr. Munin Ch. Baruah 
Public prosecutor, 
Sonitpur. 
 

Counsel for Accused person :- Mr. B.K. Basumatary, 
Advocate. 

 

J  U  D  G  M  E  N  T 

1.  In this case accused Md. Ishab Ali, Md. Saidul Hussain, Md. Abdul 

Hussain, Md. Abed Ali, Musstt Farida Begum and Musstt Monowara Begum 

are put for trial for allegation of charge u/s 436/34 of the IPC.  

2.     The factual matrix according to FIR in brief is on or about 2 p.m. (at 

night)  of 26-03-2014 while the informant along with the family members 

were sleeping in their house, the accused persons came to their house and 

set fire upon the house. The informant and her family members was saved 

somehow. At the time of incident the informant was five months pregnant. 

The accused caught hold the hands of informant and torn her clothes. In 

the incident the complainant hold the accused Forida but Monowara Begum 

kicked the complainant on her abdomen and fell her down and thereafter 

they went away. Initially, the case was filed as a complaint case before the 

learned Chief Judicial Magistrate, Sonitpur, Tezpur on 26-03-2014. 

Thereafter, then learned CJM, Sonitpur, Tezpur sent up the case to O/C 

Tezpur Police station for enquiry.       

3.     Accordingly, O/C of Tezpur Police station registered the case. After 

investigation, the I.O. submitted the final report of the case as they did not 
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find any evidence against the accused persons. But, the learned Chief 

Judicial Magistrate, Sonitpur, Tezpur to accept the Final report issued 

summons to the complainant inviting objection and accordingly, 

complainant was present in the court vide petition No. 235/15. It is 

submitted in the petition that the I.O. submitted Final Report without 

making any investigation of the case. The I.O. has not approached her for 

taking her evidence or the evidence of her witnesses. Thereafter, learned 

Magistrate recorded the statement of complainant and 5 numbers of 

witnesses. After examination of complainant’s witnesses learned Magistrate 

takes cognizance against the accused persons namely, Md. Ishab Ali, Md. 

Saidul Hussain, Md. Abdul Hussain, Md. Abed Ali, Musstt Farida Begum and 

Musstt Monowara Begum u/s 141/313/323/436/447/34 of the IPC and 

issued summons to the accused persons.   

4. On being appeared the accused persons copy was furnished and the 

record was committed to this court for trial.  

5. After hearing both the parties and on perusal of the record framed 

charge u/s 436/34 of the IPC against the accused Md. Ishab Ali, Md. Saidul 

Hussain, Md. Abdul Hussain, Md. Abed Ali, Musstt Farida Begum and Musstt 

Monowara Begum. Particulars of the charge are read over and explain to 

accused, to which they pleaded not guilty and claimed to be tried.  

6. To substantiate the case, prosecution examined 8 (eight) witnesses 

including the complainant. Statements of the accused persons are recorded 

u/s 313 Cr.P.C. All the allegations made against the accused and the 

evidence appears against the accused are put before them for their 

explanation where they denied the allegation and declined to adduce 

defence evidence.  

7.     I have also heard argument put forwarded by learned counsel for 

both parties. 

8.     The point for decision in this case is that : 

1. Whether the accused persons on or about 2 a.m. of 26-

03-2014 at Bhitorsuti village, PO Kolia Bhomora under Tezpur 

Police station, in furtherance of their common intention, committed 

mischief by setting fire into the house of the complainant Amina 

Khatoon, intending to cause the destruction of the building, which 
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was ordinarily used as a human dwelling or as a place for the 

custody of property  and thereby committed an offence punishable  

U/S 436/34 of the Indian Penal Code?    

  REASONS AND DECISIONS THEREFOR. 

9.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

10.   PW-1, Musstt Jahera Khatoon stated that the incident took place 

on or about 3 years ago at about 2 a.m. at night. Accused Farida while 

setting fire into their house she was caught red handed by Amina. 

Thereafter all the accused persons assaulted Amina. Monowara assaulted 

Amina on her stomach. As a result of setting fire, the wall of their house 

was burn.  

 In cross-examination she admitted that she admitted that she has 

three sons and daughters. All are married. At the time of incident Noor 

Islam and Hussain were in their house. At the time of raising alarm people 

gathered there but she cannot recall the name of the said persons. Polcie 

arrived there at 2 p.m.          

11.   PW-2, Musstt Amina Khatoon stated that the incident took place on 

26-03-2014 at about 2 a.m. at night. At the relevant time her husband was 

absent and she along with her mother-in-law and sister-in-law Minuara 

Begum and brother-in-law ( Nanad jowain) Guljar Hussain were sleeping. 

On hearing hulla at outside, she went out and saw that the accused Isab, 

Abed Ali, Monuara, Farida Begum, Saidul Islam and Abdul Ali were setting 

fire to their house. On being seeing her they tried to fled away but she 

caught Farida. Then other accused came and assaulted her. They also torn 

her clothes. Accused Monowara kicked her at her abdomen. She was 

pregnant of 5 months at that time. As a result of assault, she has been 

admitted at Kanaklata Civil Hospital on 07-04-14 and discharged on 14-04-

2014 where she had to abort her fetus. During investigation, she has 

submitted medical certificate to the I.O. She brought the original discharge 

medical certificate. The house was made of tin roof and bamboo wall. 

Three sides of bamboo wall were gutted by fire. Approximately Rs. 

10,000/- to Rs. 15,000/- has been lost by fire. On hearing her hue and cry, 

other inmates and villagers came and put off the fire. She informed the 

police over phone but they did not respond. On the same day i.e. on 26-
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03-2014 she came to the court and filed a complaint before Chief Judicial 

Magistrate, Sonitpur, Tezpur which was sent to PS for registering a case. 

Lateron they came to know that the case was ended with final report. Then 

she has filed a Protest petition (Naraji) with affidavit on 22-06-2015 before 

the learned Magistrate. Ext. 1 is the   complaint petition submitted before 

learned CJM, Sonitpur, Tezpur and Ext. 1(1) to 1(3) are her signatures. Ext. 

2 is the Protest (Naraji) petition with affidavit and Ext. 2(1) to 2(3) are her 

signatures. At the time of filing protest petition she has submitted the 

photocopy of Discharge certificate of hospital before the Court. Learned 

Magistrate recorded her statement after filing the final report of the case.  

In Cross-Examination she admitted that the name of her husband is 

Anowar Hussain. Accused persons are her neighbours. The accused 

persons had filed a civil against them but she does not know whether her 

husband filed any case against the accused persons. She knows that 

accused Abed Ali filed a case against her husband for setting fire on his 

house. At the time of committed mischief by fire, Minuara Begum and 

Guljar Hussain were also went to the place of occurrence. Thereafter, some 

villagers including Hussain Ali, Jamal, Rezak Ali were also arrived at the 

place of occurrence. Immediately after the incident she informed to police 

and accordingly police visited the place of occurrence. Police recorded her 

statement. She has not filed any written FIR before the police. She has 

mentioned the names of witnesses in her complaint according to her 

instruction to the scribe. At the relevant time, there were many people 

visited the place of occurrence including Hatem Ali. Jamal Hussain and 

Hussain Ali are her adjacent neighbours. All witnesses mentioned in the 

complaint are her relatives. She also admitted that on the day of incident, 

she has not admitted in the hospital though she ahs sustained injuries. 

Incident was taken place 26-03-14 and she was admitted in the hospital on 

07-04-2014. Though X-ray and sonography was done during the treatment 

but she has not submitted those documents in this case. She has also 

treated for her pain taken medicine from the Pharmacy. At the relevant 

time there was a darkness.  

12.   PW-3, Md. Abdul Rajak stated that the incident took place about 

1.30 to 2 a.m. On being hearing hulla in the house of the complainant, he 

rushed there. Amina reported that wife of Ishab Ali and wife of Yusub Ali 
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set fire into their house. Wife of Ishab Ali also assaulted Amina. He saw 

burning in the house of complainant.  

 In cross-examination, she admitted that he came to know that a 

case is going on for land dispute in between Anowara and Ishab Ali.     

13. PW 4 Md. Zamal Hussain stated that on hearing hulla that fire set 

in, they came out and saw the house of complainant was burnt. He saw all 

the accused persons in the house of the complainant. He also saw Amina 

apprehended Farida and also saw Monowara assaulted Amina by kicking. 

Then Farida left the place. They had doused the fire.  

 In cross-examination, he admitted that many people gathered at 

the house of the complainant. Monowara and the wife of Ishab were also 

came. He knows that a case is going on for land dispute in between 

Anowara and Ishab Ali.   

14. PW 5 Md. Hussain Ali stated that on the day of incident at about 1 

a.m. on hearing hulla in the house of complainant they rushed to the 

house of the complainant where he saw all the accused persons dragged 

Amina and the house of the complainant was burning. Then they raised 

alarm. While the accused persons attempted to fled away, Amina Khatoon 

apprehended Farida. Thereafter, Monowara kicked Amina on her stomach 

left the place Nearby people gathered there and doused the fire. Next day 

morning police came. Police recorded his statement. Ext. 3 is his statement 

u/s 164 Cr.P.C. and Ext. 3(1) and 3(2) are his signatures.  

 In cross-examination, he admitted that his father has sold a land to 

the father of Abed Ali. They have a civil dispute with the accused persons 

for a plot of land. The accused persons have also filed a criminal case 

against them.  

15.   PW-6 Md Gulzar Hussain stated that the accused persons are his 

neighbours. The name of his father-in-law is Sahed Ali. The incident took 

place on or about 3/4 years ago. On the date of incident, he went to his 

father-in-law’s house and resides there.  While he was sleeping somebody 

has set fire from outside in the house of Sahed Ali. Somebody has set fire 

in the house of Sahed Ali from three sides. While somebody has poured 

kerosene and attempted to set fire by enlighten mach his wife awoke up 

and told that somebody has set fire in the house, as a result, fire gutted 

into their guilt and net. Then they came out of the house and saw fire set 
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in three places, two in outside and one in backside. Then they raised alarm 

for help. Villagers gathered there. They have dousing fire. Then police 

arrived there and recorded his statement. His statement was also recorded 

by the learned Magistrate under Section 164 CrPC. Ext.4 is the statement 

and Ext. 4(1) and Ext.4(2) are his  signatures. 

 In cross-examination, he admitted that there is about 5/6 km from 

the place of occurrence to my house. In the gathering many villagers were 

present, including the family of his father-in-law. He does not know who 

has set fire into the house of their father-in-law.  

16. PW 7 SI Pradip Kr. Baruah stated that on 31-07-2014, he was 

posted as SI of police at Mahabhairab Out post under Tezpur PS. On that 

day, OC, Tezpur PS entrusted him to complete the investigation of Tezpur 

PS Case No 541/15. On perusal of the case diary of the said case, it 

appears that his earlier IO Bhaben Ch Brahma has completed almost all 

part of investigation. Therefore, he has filed only the FR on the basis of 

investigation made by his earlier IO Bhaben Chandra Brahma.  

17.  PW 8 ASI Bhaben Brahma stated that on 12-05-2014 he was 

posted as  ASI of police at Mohabhairab police out post under Tezpur PS. 

On that day, the OC, Tezpur PS entrusted him to investigate the Tezpur PS 

case No 541/14. Accordingly, he has investigated the case. During 

investigation, he has recorded the statement of witnesses Ishab Ali s/o late 

Siraj Ali, Msstt Farida Begum w/o Ishab Ali, Abed Ali s/o late Faijuddin, 

Msstt Monowara Begum w/o Abed Ali, Saidul Islam, Abdul Ali S/o Osman 

Ali, all are resident of Bhitorsuti under Tezpur PS.  

  After investigation, it came to know that there is no any sufficient 

evidence. It also came to know from investigation that there were a land 

dispute which led to quarrel in between the parties. It also appears that on 

the night of 26-03-2014 all the witnesses were sleeping in their respective 

houses and on being hearing about the fire, they came out and saw the 

fire and thereafter all the neighbouring people came there and douse the 

fire. Ext. 5 is the investigation report and Ext.5(1) is his signature. 

18.  These much is the evidence of the prosecution witness.  

19. Accused denied their guilt while their statement was recorded u/s 

313 Cr.P.C.  
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20.   I have heard the argument put forward by the Ld. Counsels of both 

parties.     

21.     Since the case is charged u/s 436/34 of the IPC so, first we are to 

see what is the ingredients of section 436 of the IPC and what is essential 

requirement to prove the charge u/s 436 of the IPC, prosecution must 

prove that – 

“(i)    that the accused caused the destruction of some 
property, or some change in such property or in the 
situation thereof; 
(ii) that the above act destroyed or diminished the value or 

utility of such property, or affected it injuriously ;  
(iii) the accused did as in (intending or knowing that he was 
likely to cause loss or damage to the public or to any person; 
(iv) that the causing of such damange or injury was 
wrongful; 

 (v) that the property injured consisted of a building; 
(vi) that such building was ordinarily used as a place of 
worship, or as a human dwelling, or as a place for the 
custody of property 

 
 

22.    As discussed herein before, it appears that here in this case there is 

no any direct evidence. Prosecution has failed to procure any witness who 

could have seen any of the accused in setting fire into the house of the 

complainant.  

23. Law is well settled that “where no eye witnesses were produced to 

say that they could be said to have seen the accused demolishing a portion 

of the wall built by the complainant, the charge would failed.” 

24. As discussed herein before prosecution has failed to adduce any 

witnesses who could have stated that it is any of the accused who 

destroyed the property of the complainant i.e. the house of the 

complainant by setting fire.  

25. Let me discuss the evidence adduced by witnesses one by one. PW 

1 who stated that the incident took place at about 2 O’ clock in the 

morning. Her daughter-in-law Amina saw while Forida set fire into their 

house, thereafter, other accused persons were assaulted her daughter-in-

law. Monowara kicked her daughter-in-law. She stated that she herself 

seen the accused Monowara in kicking her daughter-in-law. But the said 

statement that she seen the accused Monowara in kicking her daughter-in-

law has not stated before the I.O. which is contradictory. Therefore, her 

evidence as eye witness cannot be considered. 
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 Similarly, PW 2 Musstt Amina Khatoon though in her examination-

in-chief stated that at the relevant time her husband was absent. She along 

with her mother-in-law and sister-in-law Minuara and brother-in-law Guljar 

Hussain were sleeping. On hearing hulla at outside, she went out and saw 

that the accused Ishab, Abed Ali Monuara, Forida Begum, Saidul Islam and 

Abdul Ali were setting fire to their house. On being seen her they tried to 

fled away but she has caught Forida. Other accused came and assaulted 

her but the aforesaid statement was not made by the said witness for the 

first time in the court. She had not made such statement before the I.O. 

Hence, the aforesaid statement is highly contradictory, therefore, her 

statement as an eye witness cannot be considered.  

 PW 3 Abdul Razak stated that the incident took place about 3 years 

ago in the night at about 1.30/2 a.m. On being heard hulla in the house of 

the complainant he rushed there. While he reached and enquired Amina 

what was happened then she told him that Usub Ali and his wife came and 

set fire to their house. They have also assaulted complainant Amina and 

thereafter left the said place of occurrence. During his arrival, the fire was 

already doused by spraying water. In fact he is a reported witness. The 

statement of Amina is silent that the said Abdul Razak @ Razzak Ali came 

to their house at the time of the incident and on being enquiry she 

reported about the incident to him. Therefore, his statement has no face 

value to give weight in favour of the prosecution.  

 PW 4  Md. Zamal Hussain who also stated that at the relevant time 

on hearing hulla “fire set in” he went to the house of the complainant and 

saw slight burn in the wall of the house of the complainant. He seen the 

accused persons in the house of the complainant.  

 Similarly, PW 5 also stated that on hearing hulla in the house of the 

complainant Amina at about 2 a.m. he went there. He saw there was a 

scuffle took place in between the accused persons with Amina. He also saw 

fire setting in the house of the complainant then they raised alarm. When 

they raised alarm, the accused persons attempted to fled away but Amina 

hold Forida. Monowara kicked on the stomach of Amina but this statement 

is a new statement as because said statement was not made before the 

I.O. Therefore, the aforesaid statement is contradictory and cannot be 

relied on. 
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 PW 6 Md. Gulzar Hussain is not an eye witness to the occurrence. 

He stated that on the day of incident he went to his father-in-law’s house 

and resides there in the house of Sahed Ali. While he was sleeping 

somebody has set fire from the outside in the house of Sahed Ali and 

somebody has set fire in the house of Sahed Ali from three sides and while 

somebody has poured kerosene and attempted to set fire by enlighten 

match his wife awoke up and told him that somebody has set fire in the 

house, as a result fire extended upto the guilt and net. Then they came out 

of the house and on being seen the fire they raised alarm for help. 

Villagers gathered there and dousing fire. Police arrived there and recorded 

his statement. His statement was also recorded by learned Magistrate u/s 

164 Cr.P.C.  

 It is PW 6 whose statement reveals that somebody has poured 

kerosene and set fire into the house of the complainant. His statement 

does not specify any of the accused that they came and set fire to the 

house of the complainant.  

 These much is the evidence of the non official witnesses.  

26. It may be mentioned that in this case originally a complaint was 

filed by complainant Amina Khatoon before the court of learned Chief 

Judicial Magistrate, Sonitpur, Tezpur and learned Chief Judicial Magistrate, 

Sonitpur, Tezpur forwarded the same to Tezpur Police station and 

accordingly, a case was registered by Tezpur Police station. After 

investigation, the I.O. has filed final report.  Thereafter, on protest petition 

the complainant and other witnesses was examined by learned Judicial 

Magistrate and thereafter learned Judicial Magistrate taking cognizance 

against the accused persons u/s 436/34 of the IPC and committed the case 

record to this court. Thereafter, this court has tried the case.  

27.   As discussed herein above, the prosecution has failed to prove the 

points (i) to (iv) as those in section 426 of the IPC and also failed to prove 

the other requirement as stated above. Under such circumstances, the 

accused persons are entitled to get benefit of doubt.     
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28.   In view of the discussions made above, I am bound to hold that 

the prosecution has categorically failed to prove any of the allegations of 

charge, levelled against the accused persons. As such, accused persons 

namely, Md. Ishab Ali, Md. Saidul Hussain, Md. Abdul Hussain, Md. Abed 

Ali, Musstt Farida Begum and Musstt Monowara Begum are acquitted on 

benefit of doubt and set them at liberty forthwith.   

29.  The liabilities of the bailers are hereby discharged.  

30 Send back the CR Case record being No.484/15 and CD of GR Case 

No. 1097/14 to the learned committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 4th day of 

May, 2018.  

  

 

 

                                                                    (A.K. Borah) 
                                     Sessions Judge, 
                                    Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

 

       (A.K. Borah) 
                   Sessions Judge, 

                                                Sonitpur, Tezpur.                                                              
                     

Typed by me.     

 
(R. Hazarika)Steno. 
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Exhibits 
   
  Exhibit 1   : Complaint petition 
  Exhibit 2  : Protest petition 
  Exhibit 3   : 164 Cr.P.C statement of Hussain Ali 
  Exhibit 4   : 164 Cr.P.C statement of Gulzar Hussain 
  Exhibit 5  : Investigation report.  
 
 
 
 

  
    (A.K. Borah) 
 SESSIONS JUDGE,   

                SONITPUR: TEZPUR 

 

 
APPENDIX 

 
Prosecution Witness 

 

1.  Prosecution Witness No.1 :- Musst Jahera Khatoon  
2.  Prosecution Witness No.2 :- Musst Amina Khatoon, complainant. 
3.  Prosecution Witness No.3 :- Md. Abdul Razzak,   
4.  Prosecution Witness No.4 :- Md. Zamal Hussain  
5.  Prosecution Witness No.5 :- Md. Hussain Ali 
6.  Prosecution Witness No.6 :- Md. Gulzar Hussain  
7.  Prosecution Witness No.7 :- SI Pradip Kr. Baruah  
8.  Prosecution Witness No.8 :- ASI Bhaben Brahma.  

    


